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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)

KENNETH E. SAYNE )

Appear ances:

For Appel | ant: Kenneth E. Sayne,
in pro. per.

For Respondent: Mark McEvilly
Counsel

OPI NI ON

This appeal is made pursuant to section 18646
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board in denying the petition of Kenneth E.
Sayne for reassessnent of a jeopardy assessnent of per-
sonal income tax in the amount of $9,550 for the period
January 1, 1978, through March 18, 1978.
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Appeal of Kenneth E. Sayne

The, sole issue presented by this appeal is
whet her respondent properly reconstructed appellant's
incone during the period in issue. In order to properly
consider this issue, the relevant facts concerning the
I ssuance of the subject jeopardy assessnment are set
forth bel ow.

Based upon information obtained from nunerous
sources to the effect that appellant was engaged in a
"fencing" operation, City of Concord | aw enforcement
authorities initiated an investigation into appellant's
suspected illegal activity. On March 4, 1978, Detective
W dough, working in an undercover capacity, was sent
to appellant's West Pittsburg residence for the purpose
of offering to sell appellant a supposedly stolen tele-
vision. After conversing with the undercover officer
and examining the television, appellant purchased it for
$30.. Detective dough, who represented hinself as a
hotel enpl oyee, then asked appellant if he would be L
interested in purchasing 15 or 20 television sets which
could be stolen fromthe hotel. Appellant advised the
detective that he could “handl e" such a purchase, but
woul d need a "couple of days notice in order to get rid
of the sets;" On March 16, 1978, Detective C ough
approached appellant at his residence with one of the
"stolen" hotel televisions. After testing the set,
appel l ant paid Cough $50, and expressed his interest in
acquiring the other televisions fromthe hotel.

Shortly after this second' transaction, Detec-
tive Cough obtained a search warrant for appellant's
residence; the warrant was executed on March 18, 1978.
Among the itens discovered during the ensuing search
were 111 itens of suspected stolen property, including
26 televisions and 14 rings. In addition, $6,500 was

-found on appellant's person and $35,500 was found in the
trunk of his car. Appellant was arrested upon the con-
clusion of this search and charged with possession of
stolen property: he subsequently pled guilty to this
char ge. In addition, appellant was |ater convicted of

_three counts of perjury for testinmony given in his
unsuccessful legal action to recover the itens seized
by the police.

Upon being notified of appellant's arrest,
respondent determ ned that the circunstances indicated
that collection of his personal income tax liability for
the period in issue would be jeopardi zed by delay; the
subj ect jeopardy assessment was subsequently issued. In
i ssuing the jeopardy assessment, respondent utilized the
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cash expenditures method and determ ned that appellant's
éotal taxabl e i ncome during the appeal period was
95, 000.

Appel I ant petitioned for reassessnent of the
subj ect jeopardy assessment, clainmng that he had not
engaged 1 n any 1 ncome producing activities during the
period in issue and that the $42,000 discovered at the
time of his arrest constituted his life savings. Despite
respondent's repeated requests, however, aPpeIIant did
not denonstrate how or when his purported Iife savings
were accunul ated. Accordingly, respondent affirned 1ts
j eopardy assessnment, thereby resulting in this appeal

Subsequent to the filing of this appeal,
respondent discovered that it had incorrectly recon-
structed the anount of appellant's incone. Respondent
originally conputed that appellant's taxable incone
consi sted of: (i) the $42,000 found in his possession
on March 18, 1978; (2) a $3,000 cost of living for the
el even-week appeal period: and (iii) an estinated
$50, 000 paid for the propert% uncovered at the tinme of
his arrest. Respondent now believes that the $50, 000
figure attributed by the police to the property seized
in appellant's residence represented its fair narket
value, rather than its cost to appellant. Based upon
data obtained fromthe Concord Police Departnment to the
effect that a "fence" will pay only approximately 25
percent of the fair market value of stolen property,
respondent now concedes that, under the cash expenditure
met hod, the inclusion of the fair market value of the
sei zed property was in error and that only 25 percent of

that amount, i.e., $12,500, should have been included in
its conputation of aPpeIIant's income. In addition,
whi | e respondent included the entire $42,000 found on

March 18, 1978, in appellant's taxable income during the
aﬁpeal eriod, it now concedes that the proper anount
should be only $40,000. In view of information included
in appellant's 1977 return reveal ing approxi mately
$2,000 mai ntained in a savings account, respondent
believes that this anount should not be reflected in the
reconstruction of appellant's income. Thus revised,
respondent conputes appellant's taxable income during
the subject period at $55,500 ($40,000 + $12,500 +
$3,000), with a resulting tax liability of $5,1593.40.

At the oral hearing conducted before this
board, appellant maintained that a substantial portion
of the property seized by the police had subsequently
been returned to him and shoul d not be considered
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stolen property. Mreover, he clained that these items
had been acquired by himover a period of many years and
that the values attributed thereto were exaggerated.
Subsequent to the oral hearing, appellant provided this
board a letter froma Pittsburg, California, jeweler
stating that “thetotal aggragate [sic] value cf the 14
[ringsj woul d be perhaps $100.00." The rings were not
Identified as those seized at the tine of appellant's
March 18, 1978, arrest. In addition to the above,
appel l ant al so supplied an item zed |list of the afore-
nmentioned 111 itens, detailing their cost, from whom and
when they had been purchased, andwhether they had been .
returned to himby the police. The itemzed |ist was °
not suppl enented by any docunentation, and appel | ant
clainms he drafted the |ist based upon recollection.
This list was offered by appellant to denonstrate that:
(i) the amounts paid for these itenms should not be
included in a cash expenditure reconstruction of his
i ncome for the appeal period since only a handful of
items were purchased during that period; (ii) the sub-
ject property cost substantially less than the $12,500
conput ed by respondent; and (ii1) the itens allegedly
returned to himby the police should not be considered .
st ol en. Finally, appellant also offered a schedul e of
unenpl oynent insurance benefits paid to him before,
during, and after the appeal period. Appellant nain-
tains that this schedul e supports his position that: he
was not engaged in any incone producing activities
during the period in .issue.

Under the California Personal Income Tax Law,
taxpayers are required to specificallg state the itens
of their gross income during the taxable year. (Rev. &
Tax. Code, § 18401.) Each taxpayer is required to nain-
tain such accounting records as will enable himto file
an accurate return. (Treas. Reg. 1.446-1(a)(4); Fornmer
Cal. Admin. Code, tit. 18, reg. 17561, subd. (a)(4),
repealed July 25, 1981, Reg. 81, No. 26.) In the
absence of such records, the taxing agency is authorized
to conpute a taxpayer's incone by whatever nethod wll,
in its judgment, clearly reflect income. (Rev. & Tax.
Code, § 17651, subd. (b); Int. Rev. Code of 1954, § 446
(b).) The existence of unreported incone may be denon-
strated by any practical method of proof that is avail-
able. (Davis v. United States, 226 r.2d 331 (6th Crr.
1955); Appeal of John and Codelle Perez, Cal. St. Bd. of
Equal . ,” Fek .TF 1971\ Meihamatical exactness is not
required. (Harold E. Harbin, 40 T.C. 373, 377 (1963).) o
Furthernore, ~a reasonable reconstruction of incone is
presuned correct, and the taxpayer bears the burden of
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proving it erroneous. (Breland v. United States, 323
F.2d 492, 496 (5th Cir. 7963); Appeal of Marcel C.
Robles, Cal. St. Bd. of Equal., June 28, 1979.)

It has been recognized that a dilenma con-
fronts the taxpayer whose incone has been reconstructed.
Since he bears the burden of proving that the recon-
struction is erroneous (Breland v. United States, .
supra), the taxpayer is put in the position of having to
prove a negative, i.e., that he did not receive the
income attributed to him In order to ensure that such
a reconstruction of income does not |ead to injustice by
forcing the taxpayer to pay tax on inconme he did not
receive, the courts and this board require that each
el ement of the reconstruction be based on fact rather
t han on conjecture. (Lucia v. United States, 474 F.2d
565 (5th Gir. 1973); Appeal of Burr_ MTFarland Lyons,
Cal. St. Bd. of Equal., bec. 15, 1976.) Stated anot her
way, there must be credible evidence in the record
which, if accepted as true, would "induce a reasonable
belief" that the amount of tax assessed against the
taxpayer is due and owing. (United States v. Bonaguro,
294 F.Supp. 750, 753 (E.D.N. Y. 1968), affd. subnom,
United States v. bono, 428 r.2d 204 (2d Cir. 1970).) If
such evidence i s not forthcoming, the assessment is
arbitrary and must be reversed or nodified. (Appeal of
Burr MFarland Lyons, supra; Appeal of David Leon Rose,
Cal. St. Bd. of Equal., March &, 1976.)

As previously noted, respondent utilized the
cash expenditure nmethod to reconstruct appellant's
income. Specifically, respondent determined that: (i)
appel I ant woul d have needed $3,000 to meet his cost of
living for the Period January 1, 1978, through March 18,
1978; (ii) appellant paid $12,500 for the property
seized by the police at the time of his arrest; and
(iii) all but $2,000 of the $42,000 seized on March 18,
1978, represented inconme to appellant during the appeal
peri od. In arriving at these concl usions, respondent
relied upon the Concord Police Departnent's $50, 000
valuation of the 111 itens, $30,000 of which was attrib-
uted to the aforementioned 14 rings, many of which had
price tags attached to them when sei zed.

After carefully reviemﬁn% the record on
appeal , we conclude that each of the elenents of respon-
dent's reconstruction fornula is reasonable and that
appellant nas failed to provide the evidence needed to
prove that reconstruction erroneous. Initially, we find
the aforenentioned letter fromthe Pittsburg jeweler
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regarding the value of the 14 rings to be insufficient
evidence as to their true worth. That |letter does not
adequat el y describe the jewelry and there is no way to
ascertain that it was the sane jewelry seized on March
18, 1978. In addition, afpellant has of fered no expl ana-
tion as to why the rings tfound at the tine of his arrest
carried Price taﬂs rangi ng from $775 to $2,795, nor has
he established that the jewelry was ever returned to

him Indeed, the record of this appeal reveals that
appel l ant was convicted of three counts of perjury for
testimony given in connection with his unsuccessful
attenpt to recover the itens seized by the polrice.

Appel  ant's unsupported assertions with respect to the
jewelry, as well as with regard to the non-jewelry

Itens, are insufficient to satisfy his burden of proof,
especially in light of his record of perjury with respect
to the same property. Furthermore, appellant has failed
to establish any error in respondent's determ nation that
all but $2,000 of the $42,000 in his possession at the
time of his arrest constituted funds earned during the
appeal period. Appellant's assertion that this anmount
constituted his life savings lacks credibility in view
of his past history of maintaining his savings in a
financi al institution. Mreover, appellant [acks any
records to show how or when those funds were earned
Finally, the fact that appellant received unenpl oynent
conpensation during the appeal period is hardly disposi-
tive as to the question of whether he was engaged in any
ilye%?l i ncome producing activities during the subject
peri od.

The subject jeopardy assessment is based upon
all taxable income to appellant during the period in
issue, not merely the incone reflected in respondent's
reconstruction thereof. (See Appeal of Philip Marshak,
Cal. St. Bd. of Egual., March 31, 1982.) As nofed
above, appellant was receiving unengloynent benefits
during the appeal period despite substantial income from
other activities. In view of this other incone, the
unenpl oyment benefits appear to have been fraudulently
obtained, and therefore are taxable. (See Rev. Rul..
78-53, 1978-1 Cum Bull. 22.)

For the reasons set forth above, we conclude
that appellant received a total of $55,500, in addition
to the previously nentioned unenpl oynent benefits, in
unreported taxable incone during the appeal period.
Respondent's | eopardy assessnent shall be nodified
accordingly.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denyin? the petition of Kenneth E. Sayne for reassess-
ment of a jeopardy assessnent of personal inconme tax
in the amount of $9,550 for the ﬁeriod January 1, 1978,
through March 18, 1978, be and the sane is hereb
modi fied in accordance with this opinion. In all other
respects the action of the Franchise Tax Board is
sust ai ned.

Done at Sacramento, California, this 4th day
of My , 1983, by the State Board of Equalization,
Wi th Board Members M. Bennett, M. Collis, Mr. Dronenburg
and M. Nevins present.

WIlliam M Bennett » Chai rman
Conway H. Collis » Menber
Ernest J. Dronenburg, Jr. , Menber
Ri chard Nevins , Member

. Menber
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